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SENIOR ASSISTANT CITY ATTORNEY - CITY OF BURBANK
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T: (818) 238-5707 —F: (818)238-5724

Attorneys for Defendant and Cross-Complainant CITY OF BURBANK, including the
POLICE DEPARTMENT OF THE CITY OF BURBANK {erroneously sued as an
independent entity named “BURBANK POLICE DEPARTMENT”)

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

OMAR RODRIGUEZ; CINDY GUILLEN-
GOMEZ; STEVE KARAGIOSIAN; ELFEGO
RODRIGUEZ; AND JAMAL CHILDS,

Plaintiffs,
V. N
BURBANK POLICE DEPARTMENT; CITY
OF BURBANK; AND DOES 1 THROUGH
100, INCLUSIVE,

Defendants,

BURBANK POLICE DEPARTMENT; CITY
OF BURBANK,

Cross-Complainants,
V.

OMAR RODRIGUEZ, an Individual;

Cross-Defehdant.

Case No. BC 414602

Date; August 31, 2011

Time: 9:00 a.m.

Location: Dept. 37

Judge: The Hon. Joanne O’Donnell

DEFENDANT CITY OF BURBANK’S
STATEMENT OF POSITION RE ORDER TO
SHOW CAUSE RE TERMINATING '
SANCTIONS AGAINST PLAINTIFFS OMAR
RODRIGUEZ, STEVE KARAGIOSIAN AND
CINDY GUILLEN-GOMEZ FOR FAILURE
TO PAY DISCOVERY REFEREE FEES;
DECLARATION OF VERONICA VON
GRABOW

File Date: May 28, 2009

Trial Date: Aug, 31, 2011 (PIfT. Guillen);
Feb. 15, 2012 (PIff, Karagiosian);
July 11, 2012 (PIff, O. Rodriguez)

Discovery Referee: ~ Hon. Diane Wayne, Ret.
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Defendant and Cross-Complainant City of Burbank! (“Burbank™) respectfully submits its
position regarding the Order To Show Cause Regérding Terminating Sanctions Against Plaintiffs
Steve Karagiosian and Cindy Guillen~Gomez, and Cross-Defendant Omar Rodriguez (collectively,
“Plaintiffs”) For Failure to Pay Discovery Reference Costs (the “OSC™), For the reasons set forth
below, the Court should (1) order terminating sanctions against Plaintiffs Karagiosian and Guillen

and dismiss their complaint against Burbank and (2) strike Rodriguez’s answer to Burbank’s

cross-complaint and direct the clerk to enter a default,

L SUMMARY OF RELEVANT FACTS
A, Phaintiffs’ Conduct Necessitated Appointment Of A Discovery Referee

Since the inception of this action, Plaintiffs have engaged in a pattern of discovery abuses
in a transparent effort to delay and thwaﬁ Burbank’s discovery. Burbank recognized early on that
discovery in this matter would be extensive and, given the conduct of Plaintiffs and their counsel,
numerous discovery issues would arise. Accordingly, Burbank requested appointment of a
discovery referee, which this Court granted on October 2, 2009. In granting Burbank’s request,
the Court noted,

[Alppointment of a discovery referee is necessary to hear and
determine all discovery disputes, based on the Michaels declaration,
which recites the "exceptional citcumstances” that require the
reference (CCP §639(d)(2)), and which plaintiffs' counsel does not

refute,

Declaration of Veronica von Grabow (“von Grabow Decl.”), § 2, Exhibit. A at p. 5 [October 2,
2009 Order]. The Court also ordered that the discovery referee’s fees would be apportioned pro
rata among the parties. Exhibit A at pp. 5-6.

The necessity of that appointment has borne out. Over the succeeding approximately two-

year period, Plaintiffs repeatedly ha\}e made frivolous motions (or threats to bring motions) for

protective orders, repeatedly have cancelled depositions at the last minute, disobeyed the Court’s

1!  Including the Police Degartment of the City of Burbank (erroneously sued as an

independent entity named “Burbank Police Department™).

1
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order, and failed and refused to provide proper responses to written discovery.2 Burbank has been
forced to appear before the Discovery Referee for assistance and has had to incur thousands of
dollars in attorneys’ fees to compel Plaintiffs to comply with their basic obligations. Plaintiffs

have repeatedly had monetary sanctions imposed against them, yet have failed to pay any of those

sanctions. Id, at ¥ 3.

8. Plaintiffs’ Willfully Obstruct Burbank’s Discovery By Cutting Off Access To

The Discovery Referee |
While continuing to stymie Burbank’s legitimate efforts to obtain discovery, Plaintiffs now

have engaged in the ultimate obstruction of discovery — cutting off Burbank’s access to the court-
appointed Discovery Referee by refusing to pay their JAMS bills.

On July 20, 2011, JAMS imposed an administrative stay on the case, which is to remain in
effect until Plaintiffs’ account is paid. According to the notice from JAMS and the account
statements attached thereto, Plaintiffs owe $14,245.22. They have not made a payment to JAMS
in more than five months, even though the Discovery Referee had handled several discovery
matters for the parties during that time, JAMS gave Plaintiffs until July 27, 2011 to bring their
account current and they failed to do so. /d. at {} 4, Exhibit B.

Plaintiffs’ refusal to pay JAMS has prevented Burbank from obtaining relief from the
Discovery Referee on a number of outstanding matters. By way of example, since December
2010, Burbank has been trying to get the three Plaintiffs to provide proper answers to Special
Interrogatories Nos. 10 and 11 (the “Interrogatories™), which seek information about how
Plaintiffs obtained confidential personnel documents produced by them. Despite two separate
orders directing Plaintiffs to provide substantive, verified responses to the Interrogatories, and

being sanctioned for disobeying one of those orders, on July 19, 2011, Plaintiffs Guilien and

2 Plaintiffs’ conduct was detailed in the Motion for Orders and papers in support thereof
which was lodged with the Court in connection with Burbank’s August 15, 2011 ex parte
application to shorten time on the hearing of that motion. Immediately after that ex parte hearing,
counsel for Karagiosian and Guillen, and counsel for Rodriguez were provided with full and
complete copies of the Motion for Orders and supporting papers. von Grabow Decl. 3.

2
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Karagiosian served further responses stating they “lack personal knowledge” to answer the
Interrogatories. Such a response is patently improper. Burbank has not yet received further
respdnses from Rodriguez.3 By not paying their JAMS bill, Plaintiffs have precluded Burbank
from seeking assistance from the Discovery Referee to compel Plaintiffs to provide this critical
discovery. Such prejudice to Burbank is inexcusable and manifestly unjust. |

In another example, Burbank cannot obtain rulings on a pending matter before the
Discovery Referee relﬁted to Rodriguez’s rei;usal to appear for his deposition, which was duly
noticed for June 20, 2011, Id § 7. Rodriguez’s deposition is critical to Burbank’s cross-complaint
against Rodriguez for conversion because Rodriguez has provided inconsistent and shifting
responses related to the central issue in that case — when and how Rodriguez stole confidential
personnel documents from the Burbank Police Department, and what use he made of those
documents. Plaintiffs should not be rewarded for their misconduct by being permitted to evade
Burbank’s legitimate efforts to obtain discovery.

During the August 15, 2011 hearing on Burbank’s ex parte application, Plaintiffs’ counsel
stated that they were deliberately not paying Plaintiffs’ JAMS bill because of the expense. Id. at
8. It was not an oversight or an error. This Court found that Plaintiffs’ refusal t_b_pay was
“egregious” and ordered the instant OSC regarding terminating sanctions against Plaintiffs. /d,

Even now, with terminating sanctions looming, Plaintiffs and their counsel still have not brought

their JAMS account current.4

II. THE COURT SHOULD ORDER TERMINATING SANCTIONS AGAINST
PLAINTIFFS, DISMISSING THE COMPLAINT AGAINST BURBANK AND
ENTERING DEFAULT ON THE CROSS-COMPLAINT
California courts are well-armed against the type of misconduct exhibited by Plaintiffs in

this action. In addition to being empowered to dismiss a complaint as terminating sanctions for

3 See von Grabow Decl. 1Y 5-6, Exhibits C [April 21, 2011 Order] and D [Amended 12th
Report of the Discovery Referee].

4 Defense counsel confirmed with JAMS that as of the filing of this Position Statement
Plaintiffs had not paid their JAMS bill. /d. at 9.

3
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misuse of the discovery process, see Cal. Code Civ. Proc. § 2023.30(d), “the statutes recognize
that the courts have the inherent authority to dismiss an action.” Del Junco v. Hufnagel, 150 Cal.
App. 4th 789, 799 (2007) {citing Code Civ. Proc., §§ 581, subd. (m) and 583.150; Lyons v.
Wickhorst 42 Cal. 3d 911, 915 (1986); Progressive Concrete, Inc. v. Parker, 136 Cal. App. 4th
540, 551 (2006)). The Court’s powers are “presumed correct and will not be disturbed in the
absence of an abuse of discretion.” Hartbrodt v. Burke, 42 Cal. App. 4th 168, 175 (1996).

As discussed above, Plaintiffs’ deliberate refusal to pay the discovery reference costs is
only the latest in a long line of discovery abuses. Indeed, it is the ultimate obstruction of the
discovery process because by virtue of not paying the court-ordered Discovery Referee fees,
Plaintiffs have stymied Burbank’s ability to enforce basic discovery obligations and obtain any
relief. As such, there are more than sufficient grounds for awarding terminating sanctions. See,
e.g., Laguna Auto Body v. Farmers Ins. Exch., 231 Cal. App. 3d 481, 489 (1991) (affirming
dismissal of action where the plaintiff failed to respond to written discovery, produce documents,
comply with an order requiring the plaintiff to adhere to its discovery obligations, or oppose the
defendant’s motion to compel and dismiss), disapproved on other grounds by Garcia v.
McCutchen, 16 Cal. 4th 469 (1997).5

Here, the Court already has ordered Plaintiffs to comply with their discovery obligations —
orders which have had no effect on their conduct in this litigation. Instead, Plaintiffs stand
steadfast in their continued defiance of their discovery obligations, this Court’s orders and the
Discovery Referee’s orders. Therefore, where “repeated wamnings would [be] futilef’ dismissal of
the action is proper. Laguna, supra, 231 Cal. App. 3d at 489; Del Junco v. Hufnagel, 150 Cal.
App. 4th 789, 800 (2007) (though the dismissed party “could have been held in contempt for

5 See also, e.g., Collisson & Kaplan v. Hartunian, 21 Cal. App. 4th 1611 (1994) (upholding
the trial court’s order to strike the defendants’ answer because of the defendants’ failure to
properly respond to discovery requests); Hartbrodt, supra, 42 Cal. App. 4th at 170 (where the
plaintiff refused to comply with the Court’s order to produce recordings of communications
between the plaintiff and the defendants, dismissal of the plaintiff's complaint was appropriate as

 the plaintiff had an absolute obligation to provide the defendants with discovery relevant to the

plaintiff’s claim); Cornwall v. Santa Monica Dairy Co., 66 Cal. App. 3d 250, 253 (1977) {where
plaintiff failed to respond to interrogatories, dismissal of action was proper: “[i]f a plaintiff wishes

to avail himself of the California courts, he owes a duty to comply with its rules, such as the rules
of discovery”).

4
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1 { violating court orders and the trial court could have issued other orders,” the appellate court
2 | upheld the trial court’s finding that such half-measures would have been futile given the history of
3 | misconduct). '
4
5 |1, CONCLUSION
6 For the foregoing reasons, the Court should (1) order terminating sanctions against
7 | Plaintiffs Karagiosian and Guillen and dismiss their complaint against Burbank and (2) strike
8 | Rodriguez’s answer to Burbank’s cross-complaint and direct the clerk to enter a defauit.
9
10 | Dated: August 25, 2011 MITCHELL SILBERBERG & KNUPP LLP
' Lawrence A, Michaels
11 Veronica yop Ggabo
: N/
13 Vé’romca von Grabow
Attorneys for Defendants and Cross-Complainant
14 CITY OF BURBANK, including the POLICE
DEPARTMENT OF THE CITY OF BURBANK
15 (erroneously sued as an independent entity named
“BURBANK POLICE DEPARTMENT")
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DECLARATION OF VERONICA VON GRABOW

I, VERONICA VON GRABOW, declare,

1. [ am an attorney at law duly licenscd to practice law in the State of
California and before this Court. I am an associate attorney with the law firm of Mitchell
Silberberg & Knupp LLP, attorneys of record for Defendant and Cross-Complainant City of
Burbank, including the Police Department of the City of Burbank (“Burbank”). I have personal
knowledge of the following facts and, if called and sworn as a witness, could and would
competently testify thereto,

2. Burbank recognized early on that discovery in this matter would be
extensive and, given the conduct of Plaintiffs and their counsel, numerous discovery issues would
arise. Accordingly, Burbank requested appointment of a discovery referee, which this Court
granted on October 2, 2009. Attached hereto as Exhibit A is a true and correct copy of this
Court’s October 2, 2009 Order.

3. Over the following nearly two-year period, Plaintiffs repeatedly have made
frivolous motions (or threats to bring motions) for protective orders, repeatedly have cancelled
depositions at the last minute, disobeyed the Court’s order, and failed and refused to provide
proper responses to written discovery, Burbank has been forced to appear before the Discovery
Referee for assistance and has had to incur thousands of dollars in attorneys’ fees to compel
Plaintiffs to comply with their basic obligations. Plaintiffs have repeatedly had monetary
sanctions imposed against them, yet have failed to pay any of those sanctions. Plaintiffs’ conduct
was detailed in the Motion for Orders and papers in support thereof which was lodged with this
Court in connection with Burbank’s August 15, 2011 ex parte aﬁplication to shorten time on the
hearing of that motion. Ifnmediately after that ex parte hearing, | provided counsel for
Karagiosian and Guillen, and counsel for Rodriguez full and complete copies of the Motion for
Orders and supporting papers.

4, On July 20, 2011, JAMS imposed an administrative stay on the above-
captioned action, which is to remain in effect until Plaihtiffs Omar Rodriguez, Steve Karagiosian

6
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and Cindy Guillen-Gomez (collectively “Plaintiffs”) bring their account current. Attached hereto
as Exhibit B is a true and correct copy of the July 20, 2011 letier from JAMS with the attachments
thereto. '

5. Plaintiffs’ refusal to pay JAMS has prevented Burbank from seeking relief
from the Discovery Referee. For example, since December 2010, Burbank has been trying to get
the three Plaintiffs to provide proper answers to Special Interrogatories Nos. 10 and 11 (the
“Interrogatories™), which seek information about how Plaintiffs obtained confidential personnel
documents produced by them. Attached hereto as Exhibit C is a true and correct copy of this
Court’s April 21, 2011 Order granting Burbank’s first motion to compel further responses to the
Interrogatories. Attached hereto as Exhibit D is a true and correct copy of the Amended 12th
Report of the Discovery Referee recommending this Court grant Burbank’s second motion to
compel further responses to the Interrogatories and impose sanctions against Plaintiffs for
disobeying the April 21, 2011 Order.

6. On July 19, 201}, Plaintiffs Guillen and Karagiosian served further
responses to Burbank’s Special Interrogatories Nos. 10 and 11, pursuant to the Amended 12th
Report of the Discovery Referee. In those responses, Guillen and Karagiosian each claim that
they “lack personal knowledge” to answer the interrogatories. Burbank has not yet received
further responses from Rodriguez. Burbank is unable to seek assistance to from the Discovery
Referee on this matter because Plaintiffs have not paid their JAMS bill,

7. Plaintiffs refusal to pay their JAMS bill has also prevented Burbank from
obtaining rulings on a pending matter before the Discovery Referee related to Rodriguez’s refusal
to appear for his deposition, which was duly noticed for June 20, 2011.

8. [ appeared on behalf of Burbank at the Augustrls, 2011 hearing on
Burbank’s ex parte application to shorten time for hearing on its Motion for Orders. During that
ex parfe hearing, Plaintiffs’ counsel, Robert C. Hayden, stated that Plaintiffs were not paying their
JAMS bill because of the expense. This Court found Plaintiffs’® refusal to pay was “egregioﬁs”

and ordered the instant OSC regarding terminating sanctions against Plaintiffs.

.
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9. On August 24, 2011, I spoke via telephone with the JAMS Account
Manager for this action, Jason Feazell. During that call, Mr. Feazell informed me that Plaintiffs’

still had not paid their JAMS account.
Executed August 25, 2011, at Los Angeles, California,

[ declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Veronica von Grabow

8
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4 SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 10/02/09

DEPT. 37
HONORABLE JOANNE O'DONNELL woGel K, A, SMITH | DEPUTY CLERK
HONORABLE ' JUDGE PRO TEM ELECTRONIC RECORDING MO}
Repareer

9:00 am|BC414602 | Paiit  Solomon E. Gresen v
Cloursel RHEUBAN & GREBSEN
OMAR RODRIGUEZ ET AL

Vs Defendat  Lawrence A. Michaels v
BURBANK POLICE DEPARTMENT ET AL Comsel MITCHELL SILRERBERG ET AL
170.6 DAVID P. YAFFE Linda Miller Savitt V

BALLARD ROSENBERG ET AL

DEMURRER OF DEFENDANTS KERRY SCHILF ET AL TO
COMPLAINT;

MOTION OF DEFENDANTS BURBANK POLICE DEPARTMENT AND
CITY OF BURBANK FOR AN CORDER: (1) COMPELLING
DEPOSITION TESTIMONY OF PLAINTIFFS ELFEGQ RODRIGUEZ
AND OMAR RODRIGUEZ; (2) APPOINTING A DISCOVERY
REFEREE TO HEAR OTHER ISSUES REGARDING DEPOSITIONS
IN THIS ACTION; AND (3) GRANTING REQUEST FOR
MONETARY SANCTIONS IN THE AMOUNT OF $4,260 AGAINST
PLAINTIFFS AND THEIR ATTORNEYS8 OF RECORD;

The demurrer was previously taken off calendar
pursuant to request of the moving party. '

Matter is called for hearing. Counsel have reviewed
the court's written tentative ruling and advise the
¢ourt that they have met and conferred regarding the
appointment of a discovery referee. Counsel have
agreed on Retired Judge Diane Wayne ag the referece

as well as alternates in the event Judge Wayne is
unavailable.

The court hears argument of counsel. The tentative
ruling issues as the order of the court:

The court takes judicial notice of plaintiffs’
motion for protectlve order, including its
attachments, but not of the truth of the matters
stated therein.

' MINUTES ENTERED
Page 1 o0f 6 DEPT. 37 10/02/09

COUNTY CLERK
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4 SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 10/02/09 DEPT, 37

HONORARLE JOANNE O'DONNELL ropgeff H. A. SMITH DEPUTY CLERK
HONORABLE JUDGE PRO TEM

ELECTRONIC RECORDING MONITOR
6. ‘
N. AVALOSZ, C.A.

Reporer

9:00 am|BC414602 Paitt  Solomon E. Gresen v
Cwmd  RHEUBAN & GRESEN
OMAR RODRIGUEZ ET AL

Vs Defeda  Lawrence A. Michaels v
BURBANK POLICE DEPARTMENT ET AL Cwumed MITCHELL SILBERBERG ET AL
170.6 DAVID P. YAFFE Linda Miller Savitt v
R/F 7-27-09 Denied as to BC4179

BALLARD ROSENBERG ET AL

NATURE OF PROCEEDINGS:

The motion to compel the continued deposition of
plaintiff Elfego Rodriguez is granted. Counsel are
ordered to meet and confer in the jury room before
leaving Dept. 37 toda¥ to agree on the date, time
and place of the continued deposition. The motion
to compel plaintiff Omar Rodriguez to answer cerxtain
deposition questions is denied. The motion for
agpointment of a diacovery referee is granted.

The garties are to share the cost of the referee
equally, CCP §63%(d) {6) (A). Counsel are ordered to
meet and confer in the jury room before leaving
Dept. 37 today to reach agreement, if possible, on a
discovery referee. If the parties are unable to
agree, each party is ordered to submit to the courxt
before leaving Dept. 37 a list of up to three
nominees for appointment as referee. CCP §6490.

No sanctions.

Elfego Rodriguez depogition. A protective order "may
include, but is not limited to, one or more of the
following directions:; . , , (12) that designated
persons, other than the parties to the action and
their officers and counsel, be excluded from
attending the deposition.” CCP § 2025,420.

The court is not inclined to exclude defendants!
representatives from the depositions at this time,
Lowy Development Corporation v, Superior Court
(1987) 190 Cal.App.3d 317, where limitations were
imposed to grevent possible collusion, does not
apply here because plaintiffs' counsel indicated

' ¥INUTES ENTERED
Page 2 of 6 DEPT. 37 10/02/09

COUNTY CLERK
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“  SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELE

DATE: 10/02/09

DEPT. 37
HONORABLE JOANNE ©O'DONNELL mpae H, A, SMITH DEPUTY CLERK
HONQRABLE " JUDGE PRO TEM ELECTRONIC RECORDING MONITO

N. AVALOS, C.A, Repores

C. KWON-CHANG

9:00 am|BC414602 ' Pamit  Solomon E. Gresen v
Coumet  RHEUBAN & GRESEN

OMAR RODRIGUEZ ET AL

v

] ‘ Defendem Lawrence A. Michaels v
BURBANK POLICE DEPARTMENT ET AL Cwmms  MITCHELL SILBERBERG ET AL
170.6 DAVID P. YAFFE Linda Miller savitt v

that he did not wish to prevent the representatives
from observing the testimony by stating that they
could watch plaintiffs' testimony on videotape,
Plaintiffs' claims of collusion and intimidation of
witnesses are speculative in any event. If the
pelice officers were still parties to the action,
they would be permitted to attend plaintiffs'
depositions, regardless of whether plaintiffs might
feel intimidated by their presence. To the extent
that the police officers are attending the
|depositions in the capacity of a representative of
the defendant negartment, plaintiffs fail to
demonstrate sufficient grounds for excluding them.
Finally, plaintiffs' desire to prevent certain
representatives from attending the depositions is
Jimpractical. It is not likely that the City and/ox
Department can always predict that a Tarticular
representative will always be available to attend
every deposition., In addition, despite plaintiffs:
aggertions that several persons who have attended
the depcsitions had no reason to be there,
defendants demonstrate that those persons (Ms. Rosoff .
and Ma. Arutyunyan) are a litigation assistant and
parale?al, reaﬁectively, who are assisting defense
counsel with the litigation of this matter.

Plaintiffa' request that the court delay its
decision on this issue until their motion for
rotective order is heard on October 29, 2009 is
enied. Plaintiff Elfego Rodriguez walked out of
his deposition on August 10, 2009, Plaintiffs did

MINUTES ENTERED
Page 3 of 6  DEPT. 37 10/02/09

COUNTY CLERK
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'+ SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

pATE: 10/02/09

| DEPT. 37

HONORABLE JOANNE O'DONNELL wook|| H. A. sMITH DEPUTY CLERK

HONORABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
{ C. XWON~CHANG Reporter

9:00 am Pt  Solomon E. Greaen v

Comw!  RHEUBAN & GRESEN

OMAR RODRIGUEZ ET AL
Vs - Dekedant - Lawrence A, Michaels v
BURBANK POLICE DEPARTMENT ET AL Counse MITCHELL SILBERBERG ET AL

170.6 DAVID P. YAFFE | Linda Miller savitt v
R/F 7-27-09 Denied as to BC4179 BALLARD ROSENBERG ET AL

NATURE OF PROCEEDINGS:

not file the motion for protective order until
September 21, 2009. Defendants filed their motion
to compel his attendance at deposition on August 20,

2009 and are entitled to have a ruling on it without
delay.

Omar Rodrigquez deposition questions. Defendants
seek testimony responsive to the following question:
"Who did you give these documents to that I've
marked as OR0401 through -5857?" Plaintiffs®
counsel's objection on the grounds that the question
sought information violative of the attormey-client
privilege is well-~taken, The attorney-client
?rivilege covers all forms of communication,
ncluding the transmission of specific documents.
Mitchell v, Superior Court (1584) 37 Cal,3d 591, 600;
Wellpoint Health Networks v. Superior Court (1997)
59 Cal.Agp.4th 110, 119. To the extent that

laintiff provided any or all of the documents to

is attorney, such information is entitled to the
attorney-client privilege. The fact of transmission
triggers the privilege, Defendants argument that
the transmission of the documents is not protected
by the attorney-client privilege because the
transmission does not provide any insight into case
strategy is not persuasive. Even though the
documents at ipsue were produced to defendants in
response to defendants' discovery requests, it
cannot be reasonably disputed that responding to the
question would tend to reveal the significance that
plaintiff and/or his counsel ascribe to the

MINUTES RNTERED
Page 4 of 6 DEPT. 37 10/02/09 '

COUNTY CLERK
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* SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

DATE: 10/02/09

| DEPT, 37
HONORABLE JOANNE O'DONNELL woGE| H. A. SMITH DEPUTY CLERK
HONCRABLE JUDGE PRO TEM ELECTRONIC RECORDING MONITOR
s N. AVALOS, C.A. Deputy Sherfff C.  KWON-CHANG Reporter

9:00 am|BC414602 it  Solomon E. Gresen v

Coungel RHEUBAN & GRESEN
CMAR RODRIGUEZ ET AL
Vs

Dt Lawrence A. Michaels v
BURBANK POLICE DEPARTMENT ET AL Counsl MITCHELL SILBERBERG ET AL

170.6 DAVID P. YAFFE Linda Miller Savit: ¢
R/F 7-27-09 Denied as to BC4179 BALLARD ROSENBERG ET AL

o - o — L - — = e
NATURE OF PROCEEDINGS:

documenta. The documents would not have been given
to counsel (if they were) unless they had some
gignificance to glaintiff'a case. Thus, plaintiff's
testimony regarding the fact of the transmission
would tend to reveal the transmitter's intended
strategy.

Discovery referee. A referee may be appointed on
motion of any party or on the court's own motion
where necessary "to hear and determine any and all
discovery motiong and disputes relevant to discovery
in the action and to repoxrt findings and make a
recommendation thereon.® ({CCP §639{a).)

Apgointment of a discovery referee is authorized

only where "necessary" to hear and determine such
“Imotions or disputes, CCP §638{(a)(5); Weil & Brown,
Cal. Prac, Guide: Civ., Proc. Before Trial (The
Rutter Group 2006) Y8:1804-8:1804.1. The court
finds that appeointment of a discovery referee is
necesgary to near and determine all discovery
disputes, based on the Michaels declaration, which
recites the "exceptional circumstances" that require
the reference (CCP §639(d) (2}), and which plaintiffa:
counsel does not refute. Appointment of a referee
is justified where antagénism between the parties
and/or counsel might otherwise prolong the
proceedings and frustrate discovery. Well & Brown,
supra, 9YB8:1804,5. Where no party has established an
inability to pay a pro rata share of the referee's
feeg, the court may order the fees to be split on a
pro rata basis., Id. at Y8:1804.20. Plaintiffs make

_ MINUTES ENTERED
Page S5 of 6 DEPT. 37 10/02/09
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“  SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

pATE: 10/02/09

DEPT. 37
HONORABLE JOANNE O'DONNELL bgel H. A. SMITH DEPUTY CLERK
HONORABLE ‘ JUDGH PRO TEM ELECTRONIC RECORDING MONITOR
6.

N. AVALOS, C.A, C. KWON-CHANG

BC414602 Pani¥ Solomon E. Gresen v
: Caunse) RHEUBAN & GRESEN

OMAR RODRIGUEZ ET AL

Vs Defedat Lawrence A. Michaels v

BURBANK POLICE DEPARTMENT ET AL Coume MITCHELL SILBERBERG ET AL

170.6 DAVID P. YAFFE Linda Miller Savitt ¢
R/F 7-27-09 Denied as to BC4179 BALLARD ROSENBERG ET AL

Reporter

9:00 am

NATURE OF PROCEEDINGS:

no showing that the cost of a discovery referee
would be prohibitive or that they cannot not afford
a pro rata share of the expenses.

Sanctiona., Because both garties presented colorable
arguments for their positions, imposition of
sanctions against plaintiffs would be unjust.

CCP §§ 2025.450(c) (1), 2025.480(f).

Plaintiff's motion for protective order, presently
set for October 29, 2005, ie advanced to this date
and placed off calendar.

Coungel for plaintiff to give notice.

]

MINUTES ENTERED
Page 6 o0of 6 DEPT. 37 10/02/09
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THE RESOLUTION EXPERTS"

July 20, 2011

Re: Rodriguez, Omar, et al. vs. Burbank Police Department, et al.
JAMS Ref. No: 1220040470

Dear Mr. Gresen, Esq.,

I am contacting you regarding the outstanding balance in the Omar Rodriguez et al. vs.
Burbank Police Department et al., BC 414602, court reference matter at JAMS before Hon,
Diane Wayne (Ret). On October 2, 2009, in Department 37, the Honorable Judge Joanne B.
O’Donnell, Judge of the Superior Court, appointed Diane Wayne, Judge (Ret.), as the Discovery
Referee. According to the Stipulation re Appointment of Discovery Referee of October 2009, the
Court Ordered fees of the Referee be split by the parties on a pro rata basis,

Since Judge O'Donnell’s appointment, the Referee has reviewed multiple documents
and pleadings, conducted numercus conference calls, presided over multiple motions and
depositions, and prepared twelve (12) Report & Recommendations for the Court. The Referee’s
fees were billed equally to counsel, however, since March 2011 JAMS has not received payment
from Plaintiff for the Referee’s work. Since Plaintiff’s last payment of $300 made on March 3,
2011, the Referee has heard multiple motions, presided over muitiple days of deposition
~ including April 28,2011 at your firm, and completed Report and Recommendations 7 through 12
for the Court,

We would like to avoid going to the Superior Court seeking Hon. Joanne B,
O’Donnell’s assistance in receiving payment for the referee’s fees, I have attached copies of the
outstanding invoices. Please remit your payment to JAMS by July 27, 2011.

At this point, this matter is placed on Administrative Suspension until all balances are
paid. Please contact me directly with any questions you may have.

Sincerely,

on Feazell
Case Manager
Tel: 213-253-9752
Fax: 213-620-0100
email: jfeazell @jamsadr.com
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PROOQF OF SERVICE BY EMAIL & U.S. MAIL
Re: Rodriguez, Omar, et al. vs. Burbank Police Department, et al.

Reference No. 1220040470

I, Lalu Santos, not a party to the within action, hereby declare that on July 20, 2011 I served the
attached LETTER TO MR. GRESSEN AND NOTICE OF STAY onthe pﬁrties in the within action by Email

and by depositing true copies thereof enclosed in sealed envelopes with postage thereon fully prepaid, in the
 United States Mail, at Los Angeles, CALIFORNIA, addressed as follows:

Solomon Gresen Esq.
Rheuban & Gresen
15910 Ventura Blvd.
Suite 1610
Encino, CA 91436
Phone: 818-815-2727
seg@rglawyers.com
Parties Represented:
Jamal Childs
Elfego Rodriguez
Steve Karagiosian
Cindy Guillen-Gomez
Omar Rodriguez

Linda Savitt Esg.
Ballard Rosenberg Golper & Savitt LLP
500 North Brand Blvd.
20th Floor
Glendale, CA 91203.9946
Phone: 818-508-3700
isavitt@brgslaw.com
Parties Represented:
City of Burbank

Lawrence Michaels Esq.
Mitchell, Silberberg & Knupp, LLP

© 11377 W. Olympic Blvd.

Los Angeles, CA 90064-1683
Phone: 310-312-2000
LAM@MSK.com

‘Parties Represented:;

City of Burbank

Steven Rheuban Esq.
Rheuban & Gresen
15910 Ventura Blvd.
Suite 1610
Encino, CA 91436
Phone: 818-815-2727
svi@rglawyers.com
Parties Represented:
Jamal Childs
Elfego Rodriguez
Steve Karagiosian
Cindy Guillen-Gomez
Omar Rodriguez
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Ms. Carol Humiston Ms, Linda Rosoff
Office of the City Attorney - Burbank Burbank City Attorney's Office
275 E. Olive Avenue 275 B Olive Ave
Burbank, CA 91510 Burbank, CA 91502
Phone: 818-238-5707 Phone; 818-238-5702
chumiston@ci.burbank.ca.us Irosoff{@ei.burbank.ca.us
Parties Represented: Parties Represented:
City of Burbank City of Burbank

I declare under penalty of perjury the foregoing to be true and correct. Executed at Los Angeles,
n July 20, 2011. |

Isantost@jamsadr.com
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THE RESQLUTION EXPERTS'

STATEMENT OF ACCOUNT 0712012011
TO: Solomon E. Gresen, Esq, Reference #: 1220040470 JF
Rheuban & Gresen Billing Specialist: TiHany Wililamson
; 5910 \é:ntura Bivd, Telaphone: 949-224-4606
uite 1610 : 68-05426
Encino, CA 91436 Employer 1D: %
RE: Rodriguez, Omar, ot al. vs. Burbank Police Department, et al,
Renresentina: Omar Rodriguez Nsutrals(s): Hon. Diane Wayne (Ret.)
Clindy Guillen-Gomez '
Steve Karaglosian
Elfego Rodriguez
Jamal Chlids
Hearing Type: Court Reference REP#1
[[Date i T DEBCADHON .7 - ¢ s e s GRATges L - GTeans L Balance }
10/09/2009_ J’SY..Q'SEE_ 5‘9991859_2_4_5:%89_“ .......................... 370000 ] 3,700.00
10/30/2009 INVOICE #0001861031-220 . 357,22 ] 5,067.22
11/05/2009 CK #9677 2,050.00 3,007.22
.. Pad By Rheuban & Gresen e
11/30/2008_INVOICE #0001883419-220 .. ... 30481 ... 3,312,03 _
12/10/2009 CK #9750 3,007.22 304.81
oo Pl By Rheuban & Gresen e
12/30/2009_INVOICE #0001905027-220 . . 78426 .. 1,059.07 _
01/19/2010 CK #9760 _ 304.81 754.28
eeenowo DO By Rheuban & Gresen e e
01/20/12010 CK #9852 . 1,059.07 (304.81)
reeen.. FR By RReuban B Gresen e
01/25/2010_INVOICE #0001918469-220 .. .. 80000 ... 28519
02/01/2010_ CREDIT MEMO ##0001920584 .. 60000 (304.81)
02/02/2010 INVOICE #0001929823-220 ... 041875 . 10,113.94
02/04/2010_ CREDITMEMO##0001934320 300000 . 711394
02/04/2010_ INVOICE #0001931321-220 ... ... 800000 .. 10,113.94
02/26/2010 CREDIT MEMO ##0001949608 ... 45000 9.863.94
02/26/2010 INVOICE #0001949608-220 .. 268326 12,347.20
03/02/2010 INVOICE #0001851637-220 3,300.00 15,647.20

gt gl PO oSy el U

YOUR ACCOUNT BALANCE IS DUE UPON RECEIPT
Please make checks payable o JAMS, Inc. and mail to:

P.Q. BOX 512860

Los Angeles, CA 900510850

Page {1 of3
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THR RRFOULUTION EXPERTS'
RE. Rodriguez, Omar, et al. vs, Burbank Potice Department, ot al.

Representina: Omar Rodriguez Neutrals(s): Hon. Diane Wayne {Ret.)

Cindy Gulllen-Gomez

Steve Karaglosian

Elfego Rodriguez

Jamali Childs
Hearing Type:  Court Reference Reference #: 1220040470 REP# 1
l Date i Deseriplion 7, R T :'..‘..Charges S Credits Ba]ancﬂ
03/02/2010 CK #9928 296.18 16,352.01
___________ Pald By Reuban & Gresen e
03/03/2010_INVOICE #00M1962161-220 . . ..88000 .. 16,682.01
03/26/2010 CK #9982 10,113.94 5,568.07
___________ Paid By: Rheuban & Gresen e
03/31/2010 INVOICE #0001974365-220 . ... G800 ... 622807
04/01/2010 CK#10008 2,683.26 3,544.81
___________ Pold By: RhGUBAR & GroB8N_ e oo et e e e
04/05/2010 CK#10023 3,300.00 244 81
meeo. DB By RheUbAN & Gresen
04/08/2010 CK #10035 330.00 (86.19)
teee.... OBy Rheuban & Gresen
04/30/2010_INVOICE #0001997766220 ... ..66346_ ... _. 67827
06/03/2010 CK#10091 660.00 (81.73)
___________ Pl By R & B8N e e
05/06/2010 INVOICE #0002001281-220 . .. . .. 220000 ] 2.118.27
06/26/2010_INVOICE #0002014827-220 . . ... .. 6,600.00 ...l 871827
05/27/2010_ CREDIT MEMO # #0002016090 . ' . 3,00000 5718.27
05/28/2010 INVOICE #0002018741-220 .. __. 303000 ] 8,748.27
086M17/2010 CK#11102 6578.27 8,170.00
oo PEdBy Rheuban&Gresen
06/30/2010_INVOICE #0002046924-220 ... ... %000 ... 9,130.00
07129/2010 INVOICE #0002083531-220 ... 880.00 Ll 9,790.00
07/29/2010_INVOICE #0002063638-220 . . ... 330000 . 13,090.00
08/06/2010 CK#11206 8,170.00 4,920.00
___________ Paid By ROUan B IS e e )
08/18/2010 CK#11268 860.00 3,960.00
remmnoeen PR BY ROGUDBN & Oresen_ e e
08/23/2010 INVOICE #0002083012-220 3,300.00 7.260.00

figfbghlytyfmpg g g o g g gy ool

Page 2of 3



g

@LIAMS IO

THE RESOLUTION EXPRRTS"

RE: Rodriguez, Omar, et al, va, Burbank Police Department, ot al.

¢,

Representina: Omar Rodriguez Neutrais(s): Hon. Diane Wayne (Ret.)

Cindy Guillen-Gomez

Steve Karagloslan

Eifege Rodriguez

Jamat Childs
Hearing Type: Court Reference Reference #: 1220040470 REP# 1
09/16/2010 CK#11357 7,260,00 0.00
reweoo... PedByRheuban&Gresen e
09/30/2010_INVOICE #0002117742-220 ... 90080 .. 807,50
11/02/2010 CK#11435 907.50 0.00
oo PAd By Rheuban 8 Gresen e
11/30/2010_INVOICE #0002167008-220 ... BABBBY 3,465.81 _
12/08/2010_INVOICE #0002172780-220 .. 880000 . .. 10,065.81
0172072011 CK#11601 3,466.91 6,599.90
___________ Pald By RN & Gresn e e
01/25/2011_ INVOICE #0002204766-220" . .. 231410 ] 8,914.00
02/14/2011 CK #11884 6,600.00 2,314.00
___________ Pald By ROeUan & Cree e
02/16/2011 CREDIT MEMO ##0002224985 ... 300.00 201400
02/16/2011_INVOICE #0002224986-220 ... ... .. 80000 L 2,314.00
02/25/2011 CK#11708 2,314.10 (0.10)
___________ Pald By Rhouban & BreS N e e
03/03/2011 CK#11723 300.00 (300.10)
I 1.2 LS
03/31/2011_INVOICE #0002266190-220 _ *  _______ ... .. 809188 .. 7,791.78
0420/2011_ INVOICE #0002204488-220 50%6.62 . 12,828.28
05/31/2011_INVOICE #0002318636-220 ... .. _.1803 .. 12,996.31 _
9—:B£3—qugjjzj!=qzvzozl—c=§1#9209,':2_':3?.-;5:65:2;%%9.1:::z:::::::'::::::::*"’2:::21'-25-8;9—1 —————————————————————— 1&'_2.,4_'_5_'.2.?.-

Quistanding Balance: 14,246.22

Page 30f3
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THE RESOLUTION EXFERTS'
CREDIT MEMO Inyolce Date Inyoice Numbar
02/15/2011 0002224985-220
To, Solomon E, Gresen, Esq. Reference #: 1220040470 JF
Rheuban & Gresen Billing Speciafist  Tiffany Williamson
15910 Ventura Bivd. ' Telephone; (949) 2244606
Suite 1610 , Employer ID: 680542699
Encino, CA 91436
RE: Rodriguez, Omar, et al, vg, Burbank Pollcé Dapartment, et al,
Representing: Omar Rodriguez & Clndy Gulllen-Gomez Neutral{s). "Hon. Dlane Wayne (Ret.)
& Steve Karaglosian & Elfego Rodriguez
& Jamai Chiids :
Hearing Type: Court Reference _ Rep# 1

03/01/2011 Hon. Diane Wayne (Ret.) 1.00 0.00 (300.00)
9.00am  Hearing Time(CANCELED)

Fees (300.00)
Tolal $ (300.00)

Outstanding Balance as of 7/20/2011 3 14,245.22

THIS CREDIT HAS BEEN APPLIED TO YOUR ACCOUNT,
Page 1 of 1



Mt

. @XIAMSIO®
THE RESOLUTION ENPERTS'
Involce Date invoice Number
INVOICE - 021512011 0002224986-220
To. Solomon E. Gresen, Esq. _ Reference #: 1220040470  JF

Rheuban & Gresen . Biling Specialist:  Tiffany Williamson

15910 Ventura Blvd, Telephone: (949) 224-4606

Sulte 1610

Employer 1D: 68-0542699
Encino, CA 91438

RE: Rodrigusz, Omar, et al, vs, Burbank Police Departmant, et al.

Representing: Omar Rodriguez & Cindy Guillen-Gomez Neutral(s): Hon. Diane Wayne (Ret,)
& Steve Karagloslan & Effego Rodriguez
& Jamal Childs
Hearing Type: Court Reference Rep# 1

03/11/2011  Hon. Diane Wayne (Ret.) 1.00 600.00 2 300,00
9:30 am Hearing Time

Fees 300.00
Total $ 300,00
Qutstanding Balance as-of 7/20/2011 $ 14,245,22

Payment dus upon racelpt, Please make checks payable to JAMS, Inc. and mail to:
P.O, Box 512850
Los Angeles, CA 900540850
Involce total is based on the fee spiit agreed upon by all parties.
if the case cancels or continues, feas are due per our cancetiation and continuance policy.

Page 10f 1




INVOICE

To: Solomon E, Gresen, Esq,.

Rhouban & Gresen
15910 Ventura Bivd,
Sulte 1610

Encino, CA 91436

oYiamsi@

THE RESOLUTICN EXPERYS'

lnyoige Date Involce Number
03/31/2011 0002266190-220

Reference #: 1220040470 JF
Billing Specialist:  Tiffany Willlamson
Telephone: (949) 224-4608
Employer 1D: 68-0542699

RE: Rodrigusz, Omar, et al. vs. Burbank Police Department, et al.

Representing: Omar Rodriguez & Cindy Gulllen-Gomez Neutral(s); Hon. Diane Wayne (Ret.)
& Steve Karagloslan & Elfego Rodriguez

& Jamal Childs
Hearlng Type: Court Referenc

8 Rep#1

03/11/2011  Hon. Diane Wayne (Ret.) 8.00 4,800.00 2 2,400.00
Review multiple motions, oppositions and replies thereto ‘
03/11/2011 Hon. Diane Wayne (Ret.) 0.80 _ 300.00 2 160.00
9:30am  Additional Hearing Time
03/15/2011 Hon. Diane Wayne (Ret.) 3.00 1,800.00 2 900,00

Review pleadings and draft Report Number 7

| 03!29!201_ 1 Hon. Diane Wayne (Ret.} ‘ 11.00 . 6,600.00 2 3,300.00

March 27 - 29, 2011
Review Pitchess Motion, Motion to Quash and application for medicat examy, Draft Order

03/29/2011 Hon. Diane Wayne (Ret.) : 2.00 1,200.00 2 600.00
Hearing
03/3172011 Caée Management Fee _ 735.00
Fees 8,085.00
03/21/2011 Hon. Diane Wayne (Ret.) ' 13.73 2 6.86
APC CHARGE for conference call on 3/21/11 between Neulral and counset.

Expenses/Relainers 6.96

Payment due upon receipl. Please make checks payabie 1o JAMS, Inc. and mail to;

i the cage ca

P.0O. Box 512860
Lus Angeles, CA 900510850
involce fotal Is based on the fee spiit agreed upon by all parties,
ncels or continues, fees are due par our canceliation and continuance policy.

Page 1 of 2
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THE RESOLUTION EXPERTS
RE: Rodriguez, Omar, ot al. vs. Burbank Police Department, et al.

Hearing Type: Court Reference REFERENCE #: 1220040470

Totat $ 8,001.88

Qutstanding Balance as of 7/20/2011 $ 14,245.22

Page2o0f2
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THE RESOLUTION EXPERTS'
INVOICE Juvoice Numbar
04/29/2011 0002294486-220
To. Solomon E, Gresen, Esq. Reference #: 1220040470 JF
Rheuban & Gresen ' Billing Speclalist.  Tiffany Wililamson
15910 Ventura Blvd, Telephone: {949) 224-4606
Suite 1610 Employer ID: 68-0542699
Encino, CA 91436
RE: Rodriguaz, Omar, et al. vs. Burbank Police Department, et al.
Representing: Omar Rodriguez & Cindy Gulllen-Gomez Neutral(s): Hon, Diane Wayne {Ret.)
& Steve Karagiosian & Elfego Rodriguez
& Jamal Chllds .
Hearing Type: Court Refoerence Rop# 1

‘Sharé.

04/04/2011
10:30 am

04/05/2011
0412172011

04/22/2011
8.00 am

0442812011
9:00 am

04/28/2011

0472112011

Hon, Diane Wayne (Reat.) 1.00 750.00 2 376.00
Hearing Time . _
Hon. Diane Wayne (Ret.) ' 0.50 300.00 2 150.00
Draft Order re in Camera Review
“Hon. Diane Wayne (Ret) 0.50 ‘ 300.00 2 150.00
Conduct telephonic motion to compel depo _
Hon. Diane Wayne (Ret.) 300 1,800.00 2 900.00
Heating Time :
Hon, Diane Wayne (Reat.) 8.00 6,000.00 2 3,000.00
Hearing Time
Case Management Fée 457.50
Fees 5,032.50
Hon. Diane Wayne (Ret.) 8.04 2 4.02
APC CHARGE for conference call on 4/21/11 between Neutral and counsel.
Expenses/Retainers 402

Paymaent due upon recsipt. Piease make checks payable to JAMS, Inc. and mall to;
P.0. Box 512850
~ Los Angeles, CA 900510850
invaice total is based on the fee spiit agreed upon by all parlies.
If ihe case cancels or conlinues, fees are due per our cancellation and confinuance policy.

Page1of 2
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THE RESOLUTION WXPERTS’
RE: Rodriguez, Omar, ot dl. vs. Burbank Police Department, et al,

Hearing Type: Court Reference REFERENCE #: 1220040470 Repi# 1

Totad $ 5,036.52

Oulstanding Balance as of 7/20/2011 $ 14,245.22

Page 2 of 2
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THE RESOLUTION BXPERTS'

Inveice Date Involce Number
INVOICE 05/31/2011 0002318638-220
To: Solomon E. Gresen, Esq. Reference #: 1220040470 JF
Rheuban & Gresen Biling Specialist:  Tiffany Williamson
15910 Ventura Blvd. Telephone: {949) 224-4606
Sulte 1610 Employer 1D £8-0542689
Encino, CA 91436

RE: Rodriguez, Omar, ot al. va. Burbank Police Depariment, et al.

Representing: Omar Rodriguez & Clndy Guillen-Gomez Neutral(s):
& Steve Karaglosian & Elfego Rodriguez
& Jamal Childs

Hearing Type: Court Reference

Hon. Diane Wayne (Ret.)

05/11/2011 Hon. Diane Wayne (Ret.) 0.25 150.00 2 75.00
Telephone conference
05/13/2011 Hon. Diane Wayne (Ret,) 0.28 150.00 2 75.00
Review submissions, ex parte motion
06/31/2011 Case Management Fee 15.00
Fees 165.00
05/11/2011 Hon. Diane Wayne (Ret)) 8.06 2 3.03
APC CHARGE for conference calf on 5/11/11 between Neutral and counsel,
Expenses/Retainers 3.03
Total $ 168.03
Outstanding Balance as of 7/20/201 1 $ 14,245.22

Payment dua upon recelpt, Please make checks payabla to JAMS, Inc. and mali to;

P.O. Box 512850
L.os Angeles, CA 900510850

Involce total is based on the fee spiit agreed upon by all parties.
if the casa cancels or continues, fees are due per our cancellation and continuance policy,

Page 1 of 1




Y VY O
THE RESOLUTION EXPERTS®
Invelge Datg - Inveice Number,
INVOICE 06/30/2011 0002345642-220
Ta: Solomon E. Gresen, Esq. | Reference #: - 1220040470  JF
Rheuban & Gresen Biling Specialist:  Tiffany Williamson
15910 Ventura Bivd. Telephone: {949) 224-4606
Suite 1610 ' Employer ID; 68-0542699

Enclino, CA 91436

RE: Rodrlguéz. Omar, et al. vs. Burbank Police Department, et al,

Representing: Omar Rodriguez & Cindy Gulllen-Gomez Neutral(s); Hon. Diane Wayne (Ret.)
& Steve Karaglosian & Elfego Rodriguez
& Jamal Childs _ :
Hearing Type: Court Reference Rep# 1

06/29/2010 Hon. Diane Wayne (Ret.) 1.00 750.00 2 375.00

10:00am  Hearing Time

06/06/2011 Hon. Diane Wayne (Ret.) 1.00 600.00 2 300.00

3:00pm  Hearing Time

06/10/2011 Hon. Diane Wayne (Ret)) 0.50_ 300.00 2 _ 150,00
Telephone conference '

06/20/2011 Hon. Dlane Wayne (Ret.) 1.00 600.00 2 300.00

Review prior notes and submissions by counse! re Report Number 10 and in-camera
review; Amend Report Number 10

- 06/30/2011 Case Management Fee 112.50
Fees 1,237.50
06/10/2011 Hon. Diane Wayne (Ret) 5,88 2 2.94

APC CHARGE for conference call on 6/10/11 batween Neutral and counset.

06/15/2011 Hon, Diane Wayne (Ret.) 8.56 2 428
APC CHARGE for conference call on 6/15/11 between Neutral and counsel,

Payment due upon recelpt. Please make checks payable to JAMS, Inc. and mall to;
P.O. Box 512850
Los Angeles, CA 900510850
invoice total is based on the fes spiit agreed upon by all parties.
if ihe case cancels or continues, faes are due per ous cancellation and continuance policy.

Page1of2
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THE RESOLUTION EXPERTS®
RE: Rodriguez, Omar, st al. vs. Burbank Police Department, et al,
Hearing Type: Court Referance REFERENCE #: 1220040470

068/28/2011 Hon. Diane Wayne (Ret.) 8.38 2 4.19

APC CHARGE for conference call on 6/28/11 between Neutral and counsel,

Expenses/Retalners 11.41

Total $ 1,248.91

Qutstanding Balance as of 7/20/2011 $ 14,245.22

Pages2of2
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HON, DIANE WAYNE, Ret, RECEWF«D SERTeLSgir ot Calliornig
JAMS | APR 82 o
Zggh w:lsr;nre Blvd, 7 AMQ APR 21 2011
00 '
Los Angeles, CA 90017 AR John A, Ciarke,
Tob: 2156201133 R XAl Offcr/Clork

Fax: 213-620-0100 By , Daputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

CENTRAL DISTRICT
OMAR RODRIGUEZ; CINDY §
GUILLEN-GOMEZ; STEVE §
KARAGIOSIAN; ELFEGO § CASENO.:BC414 602
RODRIGUEZ; AND JAMAL ¢
CHILDS, § . Assigned to: Hon. Joanne B. O'Donnell
§ .
Plaintiffs, § | :
§ JAMS Reference No. 1220040470
\2 § Hon, Diane Wayne (Ret.),
§ Discovery Referce
BURBANK POLICE §
DEPARTMENT; CITY OF § 7" Report & Recommendation of
BURBANK, § the Discovery Referee
§
Defendants. §

Rodriguez, Omar, et al, vs Burbank Police Department, et al, — 1220040470
7th Report & Recommendation of the Discovery Referes
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7" Report of the Discovery Referee

I, . Procedural History

A hearing was held on March 11, 2011 at the Los Angeles branch of JAMS,
located at 707 Wilshire Blvd., 46th Floor, Los Angeles, California, 90017, The
Plaintiffs Omar Rodriquez, Cindy Guilen-Gomez and Steve Karagiosian
(collectively, the “Plaintiffs”) were represented by LAW OFFICES OF
RHEUBAN & GRESEN and Solomon E. Gresen, Esq. The Defendants Burbank
Police Department and the City of Burbank {collectively, “Defendants”) were
represented by BALLARD, ROSEN, GOLPER & SAVITT LLP and Linda Miller
Savitt, Esq. |
IE, Legal History

The Plaintiffs, three current police officers of the Burbank Police
Department, filed a Complaint on May 28, 2009. The Complaint alleged that over
a period of years the Plaintiffs were discriminated against, variously, based on their
race, sex, pregnancy and/or ethnicity. The Complaint also alleged that the
Plaintiff’s were retaliated against for opposing such alleged discrimination and
harassment. The Plaintiff’s assert that they suffered adverse employment decisions
including; imposition of discipline, demotion, failure to obtain promotions, and
failure to obtain specific work assignments, The Defendants deny all allegations.

On October 2, 2009, in Department 37, the Honorable Judge Joanne B.
O’Donnell, Judge of the Superior Court, appointed Diane Wayne, Judge (Ret.), as
the Discovery Referee pursuant to Civil Code of Procedure §§ 639(a)(5), 640 and
645.1. All discovery disputes have been assigned to the Discovery Referee,
/4

/
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IM. Recommendation:
At the hearing, the following Motions were considered:

1. The Defendants’ Motion To Compel Further Responses To
Special Interrogatories, Set 3: GRANT

This Motion to Compel seeks further responses to two Special
Interrogatories the Defendants propounded on the Plaintiffs; Special
Interrogatories 10 and 11 (the “Interrogatories™). The Interrogatories relate to
“RETURNED/DESTROYED DOCUMENTs'” Specifically, Special
Interrogatory 10 asks: “IDENTIFY each SOURCE from which YOU or YOUR
AGENT cbtained originals or copies of any RETURNED/DESTROYED
DOCUMENT.” Further, Special Interrogatory 11 asks: “ {iJf YOU or YOUR
AGENT obtained originals or copies of any RETURNED/DESTROYED
DOCUMENTS directly from a physical location where those documents were
stored, without the involvement of any natural person as an intermediary, describe
in full and complete detail how YOU or YOUR AGENT obtained physical custody
of each such document.”

In response, the Plaintiffs asserted that the Defendants must provide them
with a list of ail ‘RETURNED/DESTROYED DOCUMENTS.” The Plaintiffs
claimed that this list is necessary to refresh their recollection and that they could
not provide an answer to the Interrogatories with it. They also objected to the
Interrogatories on the grounds of; Attorney-Client Privilege and compound
questioning. |

“Unless otherwise limited by order of the court . . , any party may obtain
discovery regarding any matter, not privileged, that is relevant to the subject matter
involved in the pending action or to the determination of any motion made in that

! Documents that the Plaintiffs either destroyed or returned to Defendant City of Burbank as a
result of: (1) Defendant’s Ex Parfe Application For Temporary Restraining Order And Order To
Show Cause Re: Preliminary Injunction filed on August 6, 2009; (2) related and supplemental
papers filed with the Court; (3) Judge Chalfant’s Order dated August 27, 2009; and/or (4) Judge
Chalfant’s Order dated October 13, 2009.

Rodriguez, Omar, ¢t al, vs Burbank Police Department, et al, ~ 1220040470
7th Report & Recommendetion of the Discovery Refores
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action, if the matter either i itself admissible in evidence or appears reasonably
calculated to Jead to the discovery of admissible evidence.” Cal. Code Civ. P. §
2017.010. “For discovery purposes, information should be regarded as ‘relevant to
the subject matter’ if it might reasonably assist a party in evaluating the cagse,
preparing for trial, or facilitating settlement thereof.” Lipton v. Superior Court, 43
Cal. App. 4th 1599, 1611 (1996);, Gonzalez v. Superior Court, 33 Cal. App. 4th
1539, 1546 (1995). Furthermore, information that is reasonably calculated to lead
to the discovery of admissible evidence does not require that it necessarily be
admissible at trial; rather, the test is whether the information sought might
reasonably lead to other evidence that would be admissible, See Davies v,

'Superior Court, 36 Cal. 3d. 291, 301 (1984); Lipron, 48 Cal, App. 4th at 161 1-12.‘

Importantly, “[e]ach answer in a response to interrogatories shall be as complete
and straightforward as the information reasonably available to the responding party
permits.” Cal. Code Civ. P. § 2030.220(a).

In the instant case, the Interrogatories seek information “that is relevant to
the subject matter” and is both “itself admissible in evidence [and] appears
reasonably calculated to lead to the discovery of admissible evidence.” Cal. Code
Civ. P, § 2017.010. Further, the Interrogatories are not precluded by the
limitations imposed by the Court or the Attorney-Client Privilege. Plaintiff argues
that Judge O’Donnell’s October 2, 2009 Order? limiting certain discovery applies
to these Interrogatories, However, the Interrogatories only ask about the original, *
third-party “SOURCE[s}” from which the Plaintiffs and/or their counse! obtained
any of the “RETURNED/DESTROYED DOCUMENT({s].” Thus, because the
Interrogatories are not asking about communications or transmissions between
attorney and client, neither Judge O’Donnell’s October 2, 2009 Oxder nor the
Attorney-Client Privilege apply.

2« .. to the extend that plaintiff provided any or ail of the documents to his attorney, such
information is entitled to the attomey-client privilege. The fact of transmission triggers the
privilege.” '

Rodriguez, Omar, et al. vs Buwbank Police Department, et al, ~ 1220040470
Tth Report & Recommendation of the Discovery Referee
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Moreover, the Interrogatories are not compound. The Interrogatories do not
ask the Plaintiffs to identify each “RETURNED/DESTROYED DOCUMENT”
and then identify the “SOURCE” from which they obtained that specific
“RETURNED/DESTROYED DOCUMENT.” Instead, the Interrogatories ask for
a general list of all “SOURCE/s]” from which the Plaintiffs and/or their counsel
obtained any “RETURNED/DESTROYED DOCUMENT.” Finally, the Plaintiffs
do not need the Defendants to provide them with a list of
“RETURNED/DESTROYED DOCUMENT{s]” in order to answer the
Intetrogatories. Accordingly, the Defendants’ instant Motion to Compel is
GRANTED, See Cal. Code Civ. P. § 2017.010; Gonzalez, 33 Cal. App. 4th at
1546; Davies, 36 Cal. 3d. at 301; Lipton, 48 Cal. App. 4th at 1611-12.

2.  The Defendants’ Motion For Protective Order Prohibiting
Dissemination Of The Videotaped Records Of Depositions:
DENY

Detective Mike Parrinello was deposed by videotape and written
transcription on June 3 and 7, 2010, On July 8, 2010, the Defendants discovered a
video juxtaposing excerpts of Parinello’s deposition testimony about an encounter
with Plaintiff Rodriguez with excerpts of a tape recording allegedly made about the
same encounter. The Défeqdants allege that the Plaintiffs were responsible for
posting the video online and did so to intimidate witnesses, Now, seven months
after discovering the video, the Defendants move for a protective order to prevent
dissemination of all current and future videotaped depositions in this matter.

* “The court, for good cause shown, may make any order that justice requires
to protect any pasty, deponent, or other natural person or organization from
unwarranted annoyance, embarrassment, or oppression, or undue burden and
expense.” Cal, Code Civ. P. § 2025.420(b). However, “[t}he substantive aspects
of the law guaranteeing public access to coutt records are fairly well established.”
Wilson v. Science Applications International, Corp., 52 Cal App.4th 1025, 1030

Rodrignez, Omar, et al. v3 Burbank Police Department, et al, - 1220040470
7th Report & Recommendation of the Discovery Referee
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(1997). Thus, “[t]o prevent secrecy in public affiirs public policy makes public
records and documents available for public inspection by newsmen and members
of the general public alike.” Id. Purther, “[i]f public court business is conducted in
private, it becomes impossible to expose corruption, incompetence, inefficiency,
prejudice, and favoritism . . , or this reason traditional Anglo-American
jurisprudence distrusts secrecy in judicial proceedings and favors & policy of
maximum public access to prbceedings and records of judicial tribunals.” Jd.

In the instant case, the Defendants have not illustrated the good canse
necessary for the imposition of a protective order. First, the Motion is basedon a
single instance of dissemination of a videotaped deposition, Further, the Motion is
made seven months after the discovery of the single instance of dissemination.
Moreover, there is no evidence that the single instance of dissemination
“annoy[ed], embarrass[ed], oppress{ed], or [caused an] undue burden [or]
expense,” Cal. Code Civ. P, § 2025.420(b). Finally, there is no evidence that
witnesses have been intimidated by the single instance of dissemination.
Accordingly, because the public policy favoring maximum public access to court
proceedings is strong and good cause does not exist, the Defendants’ instant
Motion to Compe! is DENIED. See Cal. Code Civ. P, § 2025.420(b); Wilson, 52
Cal.App.4th at 1030, ,

3,  The Defendants’ Motion For Sanctions: DENY

“IT}he court shall impose a monetary sanction under Chapter 7
(commencing with Section 2023.010) against any party, person, or attorney who
unsuccessfully makes or opposes a motion to compel further response to a demand,
unless it finds that the one subject to the sanction acted with substantial
justification or that other circumstances make the imposition of the sanction
unjust.” Cal, Code Civ. P. § 2031.310(h). In awarding sanctions, “[a] court must |
balance the necessity of penalizing frivolous conduct against the danger of chilling
the diligent pursuit of lawsuits by an attorney for his or her client . . . [njonetheless,
where a trial court concludes a party's motion has been t;rought in bad faith and is

Rodriguez, Omar, et al. vs Burbank Police Department, ¢t al, - 1220040470
7th Report & Recommendation of the Discovery Referes
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frivolous, and sufficient evidence supports that conclusion, the imposition of
sanctions will be upheld on appeal.” Monex International, Ltd. v. Peinado, 224
Cal.App.3d 1619, 1624-25 (1990) (citation omitted).

In the instant case, the Defendants have attached a request for sanctions to
each of the Motions that it submitted, These requests must be denied because the
Plaintiffs acted with “substantial justification.” Further, there is no evidence that
the Plaintiffs acted frivolously or in bad faith. Thus, the imposition of sanctions

'would resuit in the “chilling [of] the diligent pursuit of [the] lawsuit] }.” Monex

International, Ltd., 224 Cal.App.3d at 1624-25. Accordingly, the Defendants’ -
requests for sanctions are DENIED, See Cal. Code Civ. P. § 2031.310(h); Monex
International, Ltd., 224 Cal.App.3d at 1624-25,

IT IS SO RECOMMENDED.

Date: March 16, 2011 Aear

Hon. Diane Wayne (Ret.)
Discovery Referee

i
i
"
i
I
I
I
i
i
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ORDER
The foregoing Report and Recommendation #7 is adopted as an Order of the court, with the
following modifications: |
APR 21 201 . )
Date: Mgreh- 2011 JOANNE B. O'DONNELL
' Hon. Joanne B, O'Donnell,
Judge of the Superior Court

Rodriguez, Omar, et i, vs Burbank Police Department, et al, ~ 1220040470
7th Report & Recommendation of the Discovery Referes
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Re: Rodriguez, Omar, et al. vs. Burbank Police Department, et al,

Reference No, 1220040470

I, Christina Dobszewicz, not a party to the within action, hereby declare that on March 17,2011 1
served the attached 7TH REPORT & RECOMMENDATION OF THE DISCOVERY REFEREE on the parties

in the within action by Email and by depositing true copies thereof enclosed in sealed envelopes with postage
thereon fully prepaid, in the United States Mail, at Los Angeles, CALIFORNIA, addressed as follows:

Solomon Gresen Esqg,
Rheuban & Gresen
15910 Ventura Bivd,
Suife 1610

Encino, CA 91436

seg@rglawyers.com

Linda Savift Esq,

Ballard Rosenberg Golper & Savitt LLP
500 North Brand Bivd,

20th Floor

Glendale, CA  91203-9946
Isaviti@brgsiaw.com

Hon, Joaune O'Doanell

Los Angeles Superior Court
Stanley Mosk Courthouse
111N, Hill St

Los Angeles, CA 90012
<<<<VIA US MAIL ONLY

Ms. Linda Rosoff

Burbank City Attorney's Office
275 E Olive Ave

Burbank, CA 91502
Irosoffi@ci.burbank,ca,us

Lawrence Michaels Esqg,

Mitchell, Silberberg & Knupp, LLP
11377 W. Olympic Blvd,

Los Angeles, CA  90064-1683
LAM@MSK . com

Steven Rheuban Bsgq,
Rheuban & Gresen
15910 Ventura Blwd,
Suite 1610

Encino, CA 91436
svr@rglawyers.com

Ms. Carol Humiston

Office of the City Attomey - Burbank
275 B. Olive Avenue

Burbank, CA 91510
chumiston@eci.burbank,ca.us

1declare under penalty of petjury the foregoing to be true and correct, Executed at Los Angeles,

on M@ 17,2011,
i 'W"'l"\

' icz | )
cdobszewicz\@j dr.Lg_r_l}i
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PROOF OF SERVICE BY US, MAIL

Re: Rodriguez, Omar, et al. vs. Burbank Police Department, et al.
Reference No. 1220040470

I, Christina Dobszewicz, not a party to the within action, hereby declare that on April 15, 2011 ¥
sorved the atlached 7TH REPORT & RECOMMENDATION OF THE DISCOVERY REFEREE on the parties
in the within action by depositing true copics thereof enclosed in sealed envelopes with postage thereon fully
prepaid, in the United States Mail, Los Angeles, CALIFORNIA, addressed as follows:

Hon. Joanne O'Donnell

Los Angeles Superior Court
Stanley Mosk Courthouse
111 N, Hill St.

Los Angeles, CA 90012

I declare under penalty of perjury the foregoing to be true and correct. Executed at Los Angeles,
"CALIFORNIA, on April 15, 2011, '
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§ION. DIANE WAYNE, Ret.

AMS
707 Wilshire Blvd.
46th Floor

Los Angeles, CA 90017
Tei: 213-620-1133
Fax: 213-620-0100

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

CENTRAL DISTRICT
OMAR RODRIGUEZ; CINDY §
GUILLEN-GOMEZ; STEVE §
KARAGIOSIAN; ELFEGO § CASENO.:BC414602
RODRIGUEZ; AND JAMAL §
CHILDS, §  Assigned to: Hon. Joanne B. O’Donnell
§ .
Plaintiffs, § :
§ JAMS Reference No. 1220040470
V. §. Hon. Diane Wayne (Ret.),
§ Discovery Referee '
BURBANK POLICE $
DEPARTMENT; CITY OF § Amended 12" Report & |
BURBANK, § Recommendation of the Discovery
- § Referee
§
Defendants. &

Amended 12" Report of the Discovery Referee

L Procedural History
An in-person hearing was held March 11, 2011, followed by telephonic.
hearings held May 10 and June 28, 2011. The Plaintiffs Omar Rodriquez, Cindy

Guilen-Gomez and Steve Karagiosian (collectively, the “Plaintiffs”) were -




(V=T S - T Y . A

| . R O R O o I o T I . T . B e N T e e e
G ~ v W B W N = OO N N D W N e O

Y 1

| represented by LAW OFFICES OF RHEUBAN & GRESEN and Solomon E.

Gresen, Esq. The Defendants Burbank Police Department and the City of Burbank
(collectively, “Defendants™) were represented by BALLARD, ROSEN, GOLPER
& SAVITT LLP and Phillip L. Reznik, Esq. and MITCHELL SILBERBERG &
KNUPP LLP and Lawrence A. Michaels and Veronica T. Von Grabow.

II. Legal History

The Plaintiffs, three current police officers of the Burbank Police
Department, filed a Complaint on May 28, 2009, The Complaint alleged that over
a period of years the Plaintiffs were discriminated against, variously, based on their
race, Sex, pregnancy and/or ethnicity. The Complaint also alleged that the
Plaintiff’s were retaliated against for opposing such alleged discrimination and
harassment. The Plaintiff’s assert that they suffered adverse employment decisions
including: imposition of discipline, demotion, failure to obtain promotions, and
failure to obtain specific work assignments. The Defendants deny all allegations.

On October 2, 2009, in Department 37, the Honorablé Judge Joanne B.
O’Donnell, Judge of the Superior Court, appointed Diane Wayne, Judge (Ret.), as
the Discovery Referee pursuant to Civil Code of Procedure §§ 639(a)(5), 640 and
645.1. All discovery disputes have been assigned to the Discovery Referee. The

Referee now amends Report #12 at Page 4, lines 24-26, and at Page 6, line 13.
HI, Recommendation: '

At the hearing, the following Motions were considered:

1.  TheDefendants’ Motion To Compel Further Responses by O.
Rodriguez, Karagiosian and Guillen-Gomez to Special ‘
Interrogatories Set Three and for Monetary and Terminating
Sanctions.

This Motion to Compel seeks further responses to two Special
Interrogatories the Defendants propounded on the Plaintiffs: Special
Interrogatories 10 and 11 (the “Interrogatories™). The Interrogatories relate to
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“RETURNED/DESTROYED DOCUMENTSs'.” Specifically, Special
Interrogatory 10 asks: “IDENTIFY each SOURCE from which YOU or YOUR
AGENT obtained originals or copies of any RETURNED/DESTROYED
DOCUMENT.” Further, Special Interrogatory 11 asks: “ [i}f YOU or YOUR
AGENT obtained originals or copies of any RETURNED/DESTROYED
DOCUMENTs directly from a physical location where those documents were
stored, without the involvement of any natural person as an intermediary, describe
in full and complete detail how YOU or YOUR AGENT obtained physical custody
of each such document.”

In response, the Plaintiffs asserted that the Defendants must provide them
with a list of all “RETURNED/DESTROYED DOCUMENTS.” The Plaintiffs
claimed that this list is necessary to refresh their recollection and that they could
not provide an answer to the Interrogatories with it. They also objected to the
Interrogatories on the grounds of: Attorney-Client Privilege and compound
questioning. The purpose of this motion was to seek information on how the
Plaintiffs received those documents. This Referee recommended that further
answers were required and the Court adopted the ruling on April 21, 2011,

“Unless otherwise limited by order of the court . . . any party may obtain
discovery regarding any matter, not privileged, that is relevant to the subject matter
involved in the pending action or to the determination of any motion made in that
action, if the matter either is itself admissible in evidence or appears reasonably
calculated to lead to the discovery of admissible evidence.” Cal. Code Civ. P. §
2017.010. “For discovery purposes, information should be regarded as ‘relevant to
the subject matter’ if it might reasonably assist a party in evaluating the case,
preparing for trial, or facilitating settlement thereof” Lipton v. Superior Court, 48

! Documents that the Plaintiffs either destroyed or returned to Defendant City of Burbank as a
result of: (1) Defendant’s Ex Parte Application For Temporary Restraining Order And Order To
Show Cause Re: Preliminary Injunction filed on August 6, 2009; (2) related and supplemental
papers filed with the Court; (3) Judge Chalfant’s Order dated August 27, 2009; and/or (4) Judge
Chalfant’s Order dated October 13, 2009.
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"Cal. App. 4th 1599, 1611 (1996); Gonzalez v. Superior Court, 33 Cal. App. 4th

1539, 1546 (1995). Furthermore, information that is reasonably calculated to lead
to the discovery of admissible evidence does not require that it necessarily be
admissible at trial; rather, the test is whether the information sought might
reasonably lead to other evidence that would be admissible. See Davies v.
Superior Court, 36 Cal. 3d. 291, 301 (1984); Lipton, 48 Cal. App. 4that 1611-12,
Importantly, “[e]ach answer in a response to interrogatories shall be as complete
and straightforward as the information reasonably available to the responding party
permits.” Cal. Code Civ. P. § 2030.220(a).

In the instant case, the Interrogatories seek information “that is relevant to
the subject matter” and is both “itself admissible in evidence [and] appears
reasonably calculated to lead to the discovery of admissible evidence.” Cal, Code
Civ. P. § 2017.010. Further, the Interrogatories are not precluded by the
limitations imposed by the Court or the Attorney-Client Privilege. Plaintiff argues
that Judge O’Donnell’s October 2, 2009 Order? limiting certain discovery applies
to these Interrogatories. However, the Interrogatories only ask about the original,
third-party “SOURCE(s]” from which the Plaintiffs and/or their counsel obtained
any of the “RETURNED/DESTROYED DOCUMENT(s].”

Despite the Order of this Court the further answers are inadequate and not
verified. In fact, Plaintiffs Guillen and Karagiosian have not provided any
answers. The purported responses by Rodriguez only provide that he received the
information while employed by the Burbank Police Department not “how” he
received them. Additionally, Rodriguez has provided inconsistent answers in his
deposition. Defendants are entitled to the information. Accordingly, Plaintiffs |
Rodriguez, Guillen and Karagijosian shall provide complete and verified responses
to the Interrogatories within 5 days. |

2« . to the extend that plaintiff provided any or all of the documents to his attorney, such

information is entitled to the attomey-client privilege. The fact of transmission triggers the
privilege.”
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Defendants are awarded sanctions in the amount of $1535.00,
Terminating sanctions striking Plaintiff Rodriguez Answer to the Cross Complaint

1 are denied.

“[T]he court shall impose a mdnetm'y sanction under Chapter 7
{commencing with Section 2023,010) against any party, person, or attomey who
unsuccessfully makes or opposes a motion to compel further response to a demand,
unless it finds that the one subject to the sanction acted with substantial
justification or that other circumstances make the imposition of the sanction
unjust.” Cal. Code Civ. P. § 2031.310(h). In awarding sanctions, “{a] court must
balance the necessity of penalizing frivolous conduct against the danger of chilling
the diligent pursuit of lawsuits by an attorney for his or her client . . . Monex
International, Ltd. v. Peinado, 224 Cal.App.3d 1619, 1624-25 (1990) (citation
omitted).

This request must be granted because the Plaintiffs acted without
“substantial justification”. Additionally, the California Code of Civil Procedure
provides that courts may impose sanctions against a party who engages in conduct
that is a misuse of the discovery probess. Disobeying a court order is such an
abuse. CCP §§ 2023.010(f),(g), 2-23.030.

2. The Defendants’ Opposition for a Protective Order and Request
for Sanctions. Grant,

Plaintiffs counsel filed an untimely Motion for Protective Order for the
taking of a non-party deposition, Tina Gunn, based on his unavailability. The
deposition had been scheduled for six weeks prior to the opposition. The Motion
was filed the day the deposition was to be heard, April 19, 2011 and scheduled for
hearing on May 10,2011. The filing of the Motion of course mooted the
deposition hearing. Nevertheless, the Defendants offered to resch_eduie if Plaintiffs

5
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: agreed to reschedule the deposition of one of their witnesses who be out of town

for the trial (which had been recently rescheduled). Plaintiffs refused.

The motion was subsequently dismissed before it could be heard and

Defendants seek sanctions for having to oppose a frivolous motion pursuant to
Civil Code Section 2023.010,

The filing of the Motion was clearly a pretext for unilaterally effecting a
last-minute cancellation of the deposition in a misuse of the discovery process. It

is wéy too late in this proceeding to engage in this kind of activity.

Defendants seek monetary sanctions as a result of the time expended in
pursﬁing this motion. Defendants are awarded sanctions in the amount of
$1,500.00. |

IT IS SO RECOMMENDED.

Date: July 11, 2011 MW |

Hon, Diane Wayne (Ret.Y
Discovery Referee

All matters set forth in the above Amended Report #12 of Referee having been
consider#d; the Court hereby approves and adopts said Report as the decision of
the court, including the findings and recommendations therein.

Date: July ___, 2011

- Hon, Joanne B. O'Donnell,
Judge of the Superior Court
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PROOF OF SERVICE BY EMAIL & U.S. MAIL

Re: Rodriguez, Omar, et al. vs, Burbank Police Department, et al. |

Reference No. 1220040470

I, Lulu Santos, not a party to the within action, hereby declare that on July 12,2011 I served the
attached AMENDED 12TH REPORT & RECOMMENDATION OF THE DISCOVERY REFEREE on the

parties in the within action by Email and by depositing true copies thereof enclosed in sealed envelopes with
postage thereon fully prepaid, in the United States Mail, at Los Angeles, CALIFORNIA, addressed as follows:

Solomon Gresen Esq.
Rheuban & Gresen
15910 Ventura Blvd.
Suite 1610
Encino, CA 91436
Phone: 818-815-2727
seg@relawyers.com
Parties Represented:
Jamal Childs
Elfego Rodriguez
Steve Karagiosian
Cindy Guillen-Gomez -
Omar Rodriguez

Linda Savitt Esq.
Ballard Rosenberg Golper & Savitt LLP
500 North Brand Blvd.
20th Floor
Glendale, CA' 91203-9946
Phone: 818-508-3700
Isavitt@brgslaw.com
Parties Represented:
City of Burbank

Lawrence Michaels Esq.
Mitcheli, Silberberg & Knupp, LLP
11377 W. Olympic Blvd.
Los Angeles, CA  90064-1683
Phone: 310-312-2000
LAM@MSK.com

Parties Represented:

City of Burbank

Steven Rheuban Esq.
Rheuban & Gresen
15910 Ventura Blvd.
Suite 1610

“Encino, CA 91436

Phone; 818-815-2727
svr@rglawyets.com
Parties Represented:
Jamal Childs
Elfego Rodriguez
Steve Karagiosian
Cindy Guilien-Gomez
- Omar Rodriguez
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Ms. Carol Humiston Ms. Linda Rosoff
Office of the City Attorney - Burbank _ Burbank City Attorney's Office
275 E. Olive Avenue 275 E Olive Ave
Burbank, CA 91510 Burbank, CA 91502
Phone: 818-238-5707 Phone: 818-238-5702
chumiston@ci.burbank.ca.us Irosoff@ci burbank.ca.us
Parties Represented: Parties Represented:
City of Burbank City of Burbank

Hon. Joanne B. O'Donnell
Stanley Mosk Courthouse
111 N. Hill Street

Los Angeles, CA 90012
(BY MAIL ONLY)

I declare under penalty of perjury the foregoing to be true and correct. Executed at Los Angeles,

Isantos@jamsadr.com



Lawrence A. Michaels _
Mitchell, Silberberg & Knupp, LLP
11377 W. Olympic Blvd,

Los Angeles, CA 90064-1683
United States
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PROOQF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the county of Los Angeles, State of California. [ am over the age of 18
and not a party to the within action. My business address is Mitchell Silberberg & Knupp LLP,
11377 West Olympic Boulevard, Los Angeles, California 90064-1683.

On August 25, 2011, I served a copy of the foregoing document(s) described as
DEFENDANT CITY OF BURBANK’S STATEMENT OF POSITION RE ORDER TO
SHOW CAUSE RE TERMINATING SANCTIONS AGAINST PLAINTIFFS OMAR
RODRIGUEZ, STEVE KARAGIOSIAN AND CINDY GUILLEN-GOMEZ FOR FAILURE
TO PAY DISCOVERY REFEREE FEES; DECLARATION OF VERONICA YON
GRABOW on the interested parties in this action at their last known address as set forth below
by taking the action described below: ‘

- Kenneth C. Yuwiler.
Solomon E. Gresen, Esq., seg@rglawyers.com : T
Steven V. Rheuban, Esq., svr@rglawyers.com kyuwiler@shslaborlaw.com

Law Offices of Rheuban & Gresen Silver Hadden Silver Wexler & Levine
15910 Ventura Boulevard, Suite 1610 1428 Second Street -

: ? Santa Monica, California 90401
Encino, CA 91436 T:(310) 393-1486
T: (818) 815-2727 ‘

; F: (310) 395-5801
F: (818) 815-2737 s
Attorneys for Plaintiffs Cindy Guillen-Gomez, Attorneys for Plaintiff and Cross-Defendant

Steve Karagiosian, Elfego Rodriguez, and Jamal Omar Rodriguez
Childs

{J BY MAIL: I placed the above-mentioned document(s) in sealed cnveloFe(s) addressed as set
forth abave, and deposited each envelope in the mail at Los Angeles, California. Each
envelope was mailed with postage thereon fully prepaid.

0 BY OVERNIGHT MAIL: I placed the above-mentioned document(s) in sealed envelope(s)

designated by the carrier, with delivery fees provided for, and addressed as set forth above, and
deposited the above-described document(s) with in the ordinary course of business, by
depositing the document(s) in a facility regularly maintained by the carrier or delivering the
document(s) to an authorized driver for the carrier,

X1 BY PERSONAL DELIVERY: I placed the above-mentioned document(s) in sealed
envelope(s), and caused personal delivery by First Legal of the document(s) listed above to the
person(s) at the address(es) set forth above.

I declare under penalty of perjury under the laws of the State of California that the above is
true and correct. '

Executed on August 25, 2011, at Los Angeles, California.

Leila L. Meimandi
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES
I am employed in the county of Los Angeles, State of California.

I am over the age of 18, and not a party to the within action; my business address is First
Legal, .1517 West Beverly Boulevard Los Angeles California 90026

On August 25, 2011, I served the foregoing document(s) described as DEFENDANT
CITY OF BURBANK’S STATEMENT OF POSITION RE ORDER TO SHOW CAUSE RE
TERMINATING SANCTIONS AGAINST PLAINTIFFS OMAR RODRIGUEZ, STEVE
KARAGIOSIAN AND CINDY GUILLEN-GOMEZ FOR FAILURE TO PAY
DISCOVERY REFEREE FEES; DECLARATION OF VERONICA VON GRABOW hich
was enclosed in sealed envelopes addressed as follows, and taking the action described below:

Kenneth C. Yuwiler,
kvuwiler@shslaborlaw.com

Silver Hadden Silver Wexler & Levine
1428 Second Street

Santa Monica, California 90401

T: (310) 393-1486

F: (310) 395-5801

Attorneys for Plaintiff and Cross-Defendant
Omar Rodriguez

BY PERSONAL SERVICE: I hand delivered such envelope(s):
[1 to the addressee(s);
ﬂ to the receptionist/clerk/secretary in the office(s) of the addressee(s).

[ by leaving the enveloge in a conspicuous place at the office of the addressee(s)
between the hours 0of 9:00 a.m. and 5:00 p.m.

I declare under penalty of perjury under the laws of the State of California that the above is
true and correct.

Executed on August 25,2011, at Los Angeles,

Paoect («)\Uwﬁz | W

Printed Name Slgnature
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the county of Los Angeles, State of California.

I am over the age of 18, and not a party to the within action; my business address is First
Legal, .1517 West Beverly Boulevard Los Angeles California 90026

On August 23, 2011, I served the foregoing document(s) described as DEFENDANT
CITY OF BURBANK’S STATEMENT OF POSITION RE ORDER TO SHOW CAUSE RE
TERMINATING SANCTIONS AGAINST PLAINTIFFS OMAR RODRIGUEZ, STEVE
KARAGIOSIAN AND CINDY GUILLEN-GOMEZ FOR FAILURE TO PAY
DISCOVERY REFEREE FEES; DECLARATION OF VERONICA YON GRABOW which
was enclosed in sealed envelopes addressed as follows, and taking the action described below:

Solomeon E. Gresen, Esq., seg@rglawyers.com

Steven V. Rheuban, Esq., syr@rglawyers.com
Law Offices of Rheuban & Gresen

15910 Ventura Boulevard, Suite 1610

Encino, CA 91436 -

T: (818) 815-2727

F: (818) 815-2737

Attorneys for Plaintiffs Cindy Guillen-Gomez,
Stevl; Karagiosian, Elfego Rodriguez, and Jamal
Childs

BY PERSONAL SERVICE: I hand delivered such envelope(s):
[3 to the addressee(s);
to the receptionist/clerk/secretary in the office(s) of the addressee(s).

[J by leaving the envelope in a conspicuous place at the office of the addressee(s)
between the hours of 9:00 a.m. and 5:00 p.m.

I declare under penalty of perjury under the laws of the State of California that the above is
true and correct. . '

Executed on Atjst 25,2011, at Los Angeles, California,

£
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